
Electronic copy available at: http://ssrn.com/abstract=1349368

 
 

POWER, GOVERNANCE AND THE WTO: 
A COMPARATIVE INSTITUTIONAL APPROACH 

 
(chapter in Power in Global Governance, Michael Barnett and Bud Duvall, eds., 130-160, 

Cambridge University Press, 2005) 
  

GREGORY SHAFFER 
Melvin C. Steen Professor of Law, University of Minnesota Law School1 

 
 

The World Trade Organization (WTO) is a central site for global governance. The WTO, 
founded in 1995, and its predecessor, the General Agreement on Tariffs and Trade (GATT), 
founded in 1947, are in large part products of United States (U.S.) entrepreneurship, persuasion, 
and pressure, made possible by the United States’ hegemonic position in world politics (Keohane 
1984; Gilpin 2001, 93). The WTO institutionally constrains domestic political choices over trade 
and intellectual property matters, and implicitly over any regulatory policy that is trade-related, 
including environmental and labor policies. WTO institutional processes help spur changes in 
civil society and business-government relations. The WTO’s detailed rules, backed by a 
relatively binding dispute settlement system, implicate not only states’ economic and security 
interests, but also state constituents’ profits and norms.  As a result, states and state constituents 
actively try to shape the WTO’s agenda, its rules, their application, and their effects.  

This chapter makes three central points. First, the chapter charts the myriad ways in 
which the United States, the European Community (EC), and influential constituents within them 
advance their interests through the WTO. They predominate because they wield considerable 
material and ideational resources that provide them with advantages in economic relations in any 
institutional context. Part I examines the various means through which these actors directly and 
indirectly shape and deploy WTO law, and in the process, may be constrained by it. It thus 
illustrates the interaction of compulsory and institutional power (as defined in chapter 1) at work. 
To recall, compulsory power consists of an actor’s direct influence over the conditions and 
actions of others, while institutional power denotes influence that, because it is mediated through 
institutional processes, is more indirect, or diffuse, in its effects. 

Second, the chapter shows how power is exercised by and through the WTO judicial 
system. Past studies have analyzed state compliance with WTO and GATT judicial decisions. 
Hudec, and Busch and Reinhardt calculate that defendant states make concessions in about two-
thirds of filed disputes, whether before or following a ruling (Hudec 1993; Busch & Reinhardt 
2002, 461). This chapter sets forth an analytic framework for assessing the potential 
consequences of WTO judicial decisions on account of the judicial bodies’ ability to allocate 
decision-making authority among alternative institutional processes. Because WTO rules are not 
fixed in meaning, their application requires WTO judicial bodies, as any court, to make further 
institutional choices. Part II demonstrates how the WTO’s supreme judicial body, the WTO 
Appellate Body, faces decision-making options that, in turn, can shape participation in the 
market and in multiple domestic and international political settings. In short, the paper adopts an 
institutional perspective for assessing law’s power, differing from (and complementing) 
perspectives that focus on legal discourse and legitimization processes. While constructivists 
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focus on law as a discursive process which affects outcomes because actions must be justified 
and legitimized in legal terms (Johnstone, chapter__), this chapter examines judicial authority as 
a form of second-order (or meta) institutional power. It shows how applications of WTO rules 
differentially shape who participates and how they participate in other institutional settings in the 
determination of a policy outcome.  

More broadly, the chapter shows how global governance consists of multi-level, 
interacting, nested layers of institutional rules and processes in which decisions made in one 
institution affect participation in other institutional settings (Tsebelis 1990).2 In a world of large 
numbers and complexity, influence is often (if not always) mediated through institutions. 
Institutional rules and decision-making processes create opportunities for skewed participation, 
permitting some actors to indirectly constrain the options, actions, and understandings of others. 
To adapt from Schattschneider, institutional power consists of the mobilization of bias (1960, 
71). This mobilization, however, is not fully controlled by any particular actor. Actors that help 
define institutional rules and procedures may also be restricted by them.  In short, while Part I 
examines how state power constructs and makes use of the international trade regime, Part II sets 
forth a framework for analyzing how WTO judicial bodies can independently affect outcomes.3 
The term institution, as used in this chapter, is conceived broadly and interchangeably with the 
term governance mechanism. By institution, the chapter refers to any social decision-making 
process, including political, judicial, and market processes.4   

Third, the chapter illustrates the normative implications of institutional choice. In 
particular, it shows why, from a normative perspective, institutional analysis should be 
comparative. Comparative institutional analysis is a conceptual framework for assessing 
governance mechanisms in terms of the relative participation, direct and indirect, of affected 
parties in alternative institutional settings (Komesar 1995, 2002). Part III contends that, since all 
institutional processes are characterized by bias, the key question is how parties participate, or 
otherwise are represented, in an institutional context in comparison with non-idealized 
alternatives. Whether from a positive, strategic, or normative perspective, a central global 
governance question is: What are the relative effects of alternative institutional mechanisms on 
participation in the resolution of trans-border governance issues that pit the interests of 
powerful states and powerful constituents within them against those of weaker states and their 
constituents or of weaker constituencies in powerful states?  The response to this question 
requires a comparative institutional analytic approach. As the chapter shows, because of the 
open-ended nature of WTO rules, the WTO Appellate Body itself can engage in comparative 
institutional analysis and assess institutional alternatives in terms of their relative biases. The 
issue is not whether biases exist (they exist in all institutional contexts), but rather, what are the 
effects of an institutional process on participation in the weighing of competing concerns 
compared to its non-idealized alternatives.5  

The chapter demonstrates the effects of institutional choice through its analysis of one of 
the WTO Appellate Body’s most controversial decisions, one which has been referred to as a 
constitutional-like case for the WTO and global governance—the United States shrimp-turtle 
case. The case involved the interaction of domestic and international trade, environmental, and 
development concerns. 
  
I. Compulsory and Institutional Power in the WTO Context: The Shaping, Application, and 
Effects of WTO Rules 
 Governance mechanisms, while they may be designed to channel and constrain power, 
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are also shaped and exploited by powerful actors through diverse and complementary means.  
This section examines how the advanced industrial powers and corporate interests within them 
shape and deploy the WTO’s rules to advance their interests over others.6 These actors’ influence 
operates both directly and diffusely, illustrating the exercise of both compulsory and institutional 
power.  
 

Compulsory Power: Asymmetric Material Resources and the Setting of WTO Rules  
 The WTO’s two largest trading members, the United States and the European 
Community, clearly exercise more clout than any other WTO members to define WTO rules and 
procedures.  Even though all WTO members have one vote in the WTO, the United States and 
EC wield more control in shaping WTO rules because of the importance of their vast markets to 
other countries.  As Hirschman (1945) noted, the essence of market power is the capacity to 
obstruct commercial exchange.  Economic coercion and constraints play a greater role than 
military coercion in the trade and regulatory realms.  The mere threat of sanctions, more than 
their actual imposition, is typically the most effective tool (Bayard and Elliott 1994; Drezner 
2003).   
 The United States and EC enhance their leverage in WTO multilateral negotiations 
through forum-shifting. They play countries off of each other through engaging in simultaneous 
bilateral and regional negotiations, thereby threatening to deny benefits to some countries that 
they offer to others (Gruber 2000; Braithwaite and Drahos 2000).  Weaker states may agree to 
U.S. and EC demands under a bilateral agreement so as to gain or retain access to U.S. and EC 
markets, and, in the process, obtain an advantage over developing country competitors. Once a 
developing country agrees to such demands, it will more likely favor their multilateral 
application, such as over intellectual property protection, so that it is not disadvantaged against 
developing country competitors in that particular domain. In large part, this explains developing 
countries’ eventual agreement to the WTO Agreement on Trade-Related Aspects of Intellectual 
Property Rights (TRIPS Agreement). 
 The United States and EC are able to combine market power and their ability to forum-
shift with vast material and informational resources that they deploy to their advantage in the 
drafting and application of WTO rules (Braithwaite and Drahos 2000, 196).  Most developing 
countries are able to post only one or a few representatives in Geneva to follow WTO matters 
before the WTO’s numerous councils, committees, and working groups. Yet as a former 
divisional director in the WTO’s secretariat notes, it is “estimated that there were 2,847 meetings 
in the WTO in 1997, or an average of 10 meetings per working day.”7 WTO members with 
greater resources, such as the United States and EC, thus drive WTO agendas. The United States 
and EC have fashioned rules, for example, whereby they can continue to protect and subsidize 
their domestic producers in the agricultural and textile sectors (Ostry 2002; Sanger 2001). It is 
estimated that developed countries provide about $US 1 billion per day in agricultural subsidies, 
with about half coming from Europe (UNDP 2003, 123),8 adversely affecting developing country 
exporters and overall terms of trade. The United States still applies an average tariff rate of 
fourteen percent to goods from Bangladesh (primarily textile products), but only one percent to 
imports from France.9 Moreover, developing country implementation of the TRIPS Agreement is 
estimated to result in wealth transfers from developing countries to the United States of around 
$5.8 billion dollars a year (Maskus 2000, 142).10 
 Power is also exercised in terms of the issues that weaker states do not even consider 
raising in WTO negotiations (Bachrach & Baratz 1963). At times, the United States and EC do 
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not even need to voice their interests because smaller countries do so for them, anticipating U.S. 
and EC responses.  For example, an ambassador to the WTO from a smaller developed country 
who played a key role in a negotiating group outspokenly defended U.S. interests against 
challengers so as “to keep the U.S. and EU in the tent.” In the ambassador’s words, “They have 
options that smaller countries don’t have…. My god, look what the U.S. did in Iraq.”11 Although 
Brazil, India, and other leading developing countries attempted to set WTO negotiating agendas 
at the Doha and Cancun ministerial meetings in 2001 and 2003, they also tried to do so in the 
past. Over time, however, the United States and EC can deploy market power and forum-shifting 
strategies to isolate them until they eventually succumb (Steinberg 2002).12  

Powerful constituencies in the United States and Europe advance their interests through 
harnessing U.S. and EC leverage.  They use states as agents, just as they, in turn, act as agents 
for states (Shaffer 2003b). The most successful constituencies are large multinationals and trade 
associations, such as those in the services and pharmaceutical sectors that lobbied for, and now 
benefit from, the General Agreement on Trade in Services (GATS) and the TRIPS Agreement 
(Sell 2003).  Although non-commercial groups wield much less clout, they too can use the U.S. 
threat of withholding market access to cause smaller countries to change their regulatory 
policies, as over trawling techniques for shrimp, as examined below.  Businesses and non-
governmental groups in smaller countries, however, are unable to harness state power to advance 
their international priorities. Although such businesses and non-governmental groups may 
exercise considerable influence in their domestic political contexts, their governmental 
representatives exercise little influence internationally.  

 
Compulsory Power: Asymmetric Deployment of Ideational Resources  

 Much of the politics over global governance involves not direct coercion, but rather 
contests over principles, such as reciprocity, the free flow of products and information, national 
treatment, harmonization, deregulation, and national sovereignty.  As Braithwaite and Drahos 
(2000) state: “Both economic and military coercion are cost-intensive,” whereas “principles, 
with their attendant rule complexity, bring about a long-term convergence of expectations among 
actors” (530).  Converged expectations can spur the internalization of norms and habits of 
compliance (563).13 

Principles and norms are forms of power informed by strategic interest and position that 
are more diffuse in their effects. Those with material and informational resources and elite status 
are adept at deploying discursive tools, whether in negotiation, litigation, or through the 
provision of “technical assistance.”  The United States and U.S. corporate constituents promote 
ideas about the benefits of intellectual property protection for investment (Sell and Prakash 
2004).  Developing countries without the desired property regimes are labeled “pirates.”  
Representatives of pharmaceutical trade associations work with U.S. and EC officials to draft 
“model” laws and to teach as “faculty” in workshops organized by the World International 
Property Organization regarding intellectual property law and its enforcement (Shaffer 2003b).  
Nicolaidis and Drake (1992) likewise reveal how an epistemic network of academics, other 
“experts,” U.S. trade representatives, and U.S. industry reshaped perceptions of services as 
“traded” goods, gradually breaking down developing country resistance to the incorporation of 
financial, telecommunications, and other services into the new WTO regime.   
 
 Institutional Power: Deploying WTO Rules through Litigation and Negotiation in its 
Shadow   
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 The United States and EC can also exercise power through the WTO. Even though WTO 
rules may be neutral on their face, they are not used equally by all parties. Just as in domestic 
litigation (Galanter 1974), the “haves” come out ahead in litigation at the international level 
where legal expertise is highly specialized and expensive (Busch and Reinhardt 2003). The 
WTO’s most powerful members and their constituents have the resources and incentives to apply 
trade law to their advantage through WTO judicial procedures and bilateral negotiations in the 
shadow of a potential WTO claim.  Multinational firms are the world’s largest traders and 
consequently the most directly affected by the details and interpretive nuances of WTO rules.  
They have the resources to engage in complex, prolonged litigation in a remote forum, which 
they are willing to dedicate to these issues because of their stakes.  Large and well-organized 
interests hire lawyers and economists and form public-private partnerships with U.S. and EC 
public authorities to prevail in WTO litigation and in settlement negotiations conducted in the 
shadow of WTO law (Shaffer 2003b).   

The United States and EC remain by far the predominant users of the system, and thereby 
have been most likely to advance their larger systemic interests through the judicial process. 
Their participation rates as parties or third parties in fully litigated WTO cases are around 97% 
(US) and 82% (EC) respectively (Shaffer 2003b).  Although developing countries have high per 
capita stakes in trade disputes (often higher than the United States or Europe relative to their 
economies), their aggregate stakes are small (other than the largest ones, such as India, Brazil, 
and China, who do participate).  Because developing countries lack legal capacity and are not 
repeat players, they do not benefit from economies of scale. The costs of developing or hiring 
expertise and engaging in litigation are less likely to be justified, especially after discounting for 
the risks of losing a case or of noncompliance (Shaffer 2003a). The reduced likelihood that 
developing countries will bring claims of the same relative importance (that is, as a percentage of 
their gross domestic product) not only impairs their export interests, but can also have negative 
effects on their terms of trade.  

The United States and EC are also better-situated to bargain in the shadow of a potential 
WTO claim. Where the United States and EC can absorb high litigation costs by dragging out a 
WTO case, while imposing them on developing country complainants, they can seriously 
constrain developing countries’ incentives to initiate a claim, and correspondingly enhance 
developing countries’ incentives to settle a dispute unfavorably. WTO law casts a weaker 
shadow over settlement negotiations for countries that lack lawyers conversant in WTO law. 
When developing countries are unable to mobilize legal resources cost-effectively, their threats 
to invoke WTO legal procedures lack credibility. They thus wield less bargaining leverage in 
WTO law’s shadow.  
 In addition, settlement negotiations over trade disputes have a reciprocal impact on WTO 
judicial decision-making. Judicial decision-making occurs in the shadow of bargaining, a 
phenomenon that is particularly pronounced in the international trade context. It is a common 
error of trade law academics to view WTO judicial opinions as the end of the process. Rather, 
WTO cases are ultimately resolved through diplomatic negotiations that take place in the context 
of the judicial decisions. WTO judicial panels shape their judicial decisions to induce either 
compliance or amicable settlement, and thereby uphold the system. The WTO Appellate Body 
has used ambiguous holdings so as to facilitate powerful WTO members’ ability to comply 
(Shaffer 2003a), as will be shown in Part II. 
 

Institutional Power: Ideational Resources in Institutional Context 
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 Institutions privilege different norms and the participation of different actors. Trade 
officials and trade norms shape bargaining within the WTO to a greater extent than in 
environmental fora. Trade officials attempt to use trade-environment negotiations in the WTO to 
frame negotiations in other institutions (Shaffer 2001, 77).  Similarly, by concentrating rule-
making in the WTO as opposed to an organization focused on development, such as the United 
Nations Conference on Trade and Development (UNCTAD), the United States has structured 
negotiations largely in terms of “reciprocal” trade concessions, as opposed to development 
“rights,” wealth distribution, or the meeting of basic human needs. The United States and EC 
have similarly used the World Bank and International Monetary Fund to induce (or “discipline”) 
developing countries to liberalize their markets.  The Bretton Woods institutions have used both 
coercive material tools (liberalization as a condition of financing) and normative ideational ones 
(liberalization as “good governance”) (Stieglitz 2002). Developing countries are advised to 
liberalize unilaterally in their “self-interest,” even though the United States and EC themselves 
require “reciprocity” to open their markets (Lawrence 2003). 
 U.S. public and private actors attempt to shape WTO judicial decision-makers’ 
perceptions of principles, alternatives, and the desirability of outcomes in WTO litigation.  U.S. 
commercial and non-governmental groups demand that WTO panels accept amicus curiae briefs, 
knowing that they are well-positioned to file legal submissions. They harness challenges to the 
WTO’s legitimacy in demanding greater deference to WTO panels’ review of U.S. antidumping 
measures or U.S. import bans imposed on (allegedly) environmental grounds.  Southern non-
governmental groups are particularly wary of how northern groups rhetorically shape “trade-
environment” discourse in order to elide issues of “development” and thereby privilege their 
interpretations of legal texts (Chimni 2000, Shaffer 2001). 
 

Asymmetric Avoidance of Institutional Constraints: Use of “Legal” Protection and Extra-
Legal Coercion 
 The United States and EC have deployed extra-legal tools to induce changes in 
developing country regulations and regulatory practices that actually comply with WTO rules. 
Intellectual property firms, in particular, have used U.S. domestic legal procedures (under 
Section 301 of the 1974 Trade Act) to press U.S. authorities to remove special tariff preferences 
granted to developing countries if they do not provide “adequate and effective” protection of 
U.S. intellectual property rights.  In this way, private actors attempt to use U.S. market power to 
compel developing countries to grant greater intellectual property protection than required under 
the TRIPS Agreement. Weaker states and their constituents are less able to deploy these extra-
legal tools because they do not hold the requisite carrots and sticks. They do not wield sufficient 
market power to constitute a meaningful threat (sticks), and they hold fewer inducements, such 
as the grant of special tariff preferences (carrots), that they can withhold.  
 Powerful WTO members, such as the United States and EC, and powerful constituents 
within them also retain greater flexibility to avoid the constraints of WTO rules.  The United 
States and EC have ensured that WTO rules provide numerous legal exceptions to market access 
that they are experts at manipulating, in particular antidumping and antisubsidy provisions. 
Under these provisions, the United States, EC, and their corporate and labor constituencies can 
trigger procedures before domestic administrative bodies on the grounds that imported foreign 
products are sold in an “unfair” manner, thereby justifying compensatory tariff protection.  U.S. 
and EC bureaucratic agencies, working with domestic producer interests, can manipulate price 
differentials to ensure high dumping and subsidization margins, thereby triggering prohibitive 
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tariffs that eliminate foreign competition.  The mere threat of an antidumping lawsuit can coerce 
foreign producers to raise prices, reduce their imports, or simply cease importation.  Similar to 
the tax lawyer’s advice to high net worth clients, why cheat and risk being caught for cheating 
when you can pay a “good” lawyer to get you the same “legitimate” result.14 Statistical evidence 
reveals that lower income developing countries fare far worse in U.S. antidumping proceedings. 
They “are more likely to be targeted, less likely to settle cases, more likely to confront high 
dumping duties and less likely to bring cases to the WTO” (Bown, Hoekman & Ozden 2003). 
Again, it is more difficult for poorer states that lack legal capacity to play these legal games 
successfully.  
 
II. Nested Governance: The Impact of WTO Decisions 
on Participation in Other Institutions 
 Institutional choice does not end with the referral of a matter to the WTO. Rather, the 
WTO judicial process itself must make second order institutional choices when faced with a 
legal claim. In applying WTO “law,” the WTO Appellate Body can effectively allocate decision-
making authority to market mechanisms, to political or administrative processes at the national 
or international levels, or to itself. Each institutional choice provides different direct and indirect 
opportunities for affected parties to participate in the weighing of competing interests and 
concerns. By shaping a party’s relative participation in the conflict’s resolution, this institutional 
choice affects the ultimate outcome.   

In global governance, institutions are nested vertically and horizontally. The vertical 
allocation of authority involves the level of social organization that decides regulatory policy, 
from the local to the global.  The horizontal allocation of authority involves choices between 
market processes, political and administrative processes, judicial processes, and other 
governance mechanisms. When the WTO Appellate Body decides a legal claim, it necessarily 
confronts issues of vertical and horizontal allocation of authority. The Appellate Body, for 
example, must determine the amount of deference to show to national and local regulations that 
affect foreigners.  In doing so, it shapes the operation of these second order governance 
mechanisms.  

Biased participation characterizes each of the decision-making processes to which a 
WTO judicial body can allocate authority. Although the biases may be parallel, they are never 
uniform. This section compares the resulting biases for affected states and constituents under five 
institutional choices. In order to ground analysis in a specific context, this section uses a 
particularly controversial international trade dispute as a vehicle–the WTO shrimp-turtle case. 
The WTO case involved conflicts over the appropriate balancing of trade, environmental, and 
development priorities of constituents and states at vastly different levels of development. The 
comparative institutional analysis used, however, can be applied to WTO cases generally. 
 
 Background. The story of the WTO shrimp-turtle dispute starts with U.S. legislation that, 
in part, was enacted to protect the environment, and, in part, to protect a domestic industry.  The 
U.S. legislation took the form of a ban on the importation of shrimp from countries that do not 
impose shrimp trawling regulations to protect endangered sea turtles in a manner comparable to 
U.S. domestic regulation.15 The supporters of the U.S. regulation included environmentalists 
concerned about endangered marine species and the U.S. shrimping industry concerned about 
competition from Thai and other imports.  These two groups clashed in the domestic U.S. 
struggle over whether shrimping boats must use “turtle excluder devices” (named TEDs) in their 
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shrimp nets to protect sea turtles from drowning.  They clashed before an administrative body 
(the National Marine Fisheries Service) and before U.S. federal courts.  The U.S. shrimping 
industry called TEDs “trawler elimination devices” because of the loss of shrimp catch and the 
costs of using them.  The environmentalists contended that TEDs are cheap and that the loss of 
shrimp is minimized if TEDs are properly used.16 When the environmentalists prevailed 
domestically, the two groups joined forces to press Congress, and then the U.S. Department of 
State and the federal courts, to ban imports of wild shrimp from any country that does not 
mandate comparable shrimp trawling methods (i.e. the use of TEDs) in waters where the sea 
turtles might be present. The resulting import restrictions spurred South and Southeast Asian 
nations to initiate a trade claim in January 1997 against the United States before the WTO’s 
dispute settlement system (Shaffer 1999).17 
 
 Alternative Institutional Choices.  In deciding the case, the WTO Appellate Body 
implicitly faced a choice among at least five institutional alternatives.  Each institution would 
favor some parties over others on account of the dynamics of participation in its decision-making 
process. The five institutional alternatives were:  
(i) to show deference toward the domestic political authority imposing the trade restrictions, 
thereby allocating decision-making to U.S. national political and judicial processes. This 
allocation, in turn, would favor U.S. constituents participating in those processes, which largely 
consisted of U.S. producer groups and environmental groups;  
(ii) to issue an injunction against the trade restriction, thereby allocating decision-making to the 
marketplace, likely favoring producer interests in developing countries; 
(iii) to refer the matter to another international political body formed pursuant to an international 
treaty, thereby allocating decision-making to an international political process; here the effects 
on participation are unclear, in part on account of the uncertain and fragmented status of 
international institutions;  
(iv) to balance the substantive interests at stake pursuant to a vague standard on a case-by-case 
basis, thereby allocating substantive decision-making over the conflict to itself; the Appellate 
Body, of course, is itself subject to political pressures and constraints; 
(v) to review the process, as opposed to the substance, of the national decision, thereby sharing  
decision-making authority between a national body that determines substantive policy, and an 
international judicial body that reviews the national procedure for due process, transparency, and 
“good faith” multilateral efforts, again favoring U.S. constituents, although to a lesser extent than 
in (i) above. 
 1. A Policy of Deference: Allocation of Authority to National Political  and Judicial 
Processes.  First, the WTO judicial body could show deference to the country implementing the 
trade restriction, thereby effectively assigning decision-making authority to a national political 
process, subject to judicial review before national courts under national law.  For example, a 
WTO judicial panel could find that the U.S. national legislation and implementing regulations 
are in compliance with WTO rules so long as they have an environmental aim (Howse & Regan 
2000). Environmental activists and many legal scholars maintain that WTO rules should be 
interpreted to permit trade restrictions imposed unilaterally on account of foreign production 
processes that are environmentally harmful (Bodansky 2000). Some contend that WTO rules 
should be interpreted in deference to the “local values” of the country imposing the trade 
restriction (Nichols 1996).  Others propose that WTO judicial panels should decline jurisdiction 
or apply a political exception doctrine in politically-charged cases that implicate trade and 
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environment policies, in which case the national import restriction would remain unchallenged 
(Dunoff 1999). Proponents of WTO deference to such local decision-making maintain that the 
WTO’s predecessor organization (the GATT) was trade-biased because its judicial panels 
focused on protecting trade of physically “like” products, and not on protecting social values 
reflected in the production process.   
 International deference toward national regulatory decisions has certain merits from the 
perspective of participation.  Participation in democratic decision-making at the national level is 
of a higher quality because of the closer relation between the citizen and the state, the consequent 
reduced costs of organization and participation, and the existence of a sense of a common 
identity and of communal cohesiveness– that is, of a demos.  Moreover, given the lack of an 
international political process to adopt regulatory controls to suit changing contexts, there are 
strong policy grounds for deferring to domestic political choices for regulating market 
transactions. 
 National decision-making processes, nonetheless, can also be highly problematic from 
the perspective of participation. Producer interests are generally better represented than 
consumers on account of their higher per capita stakes in regulatory outcomes.  Producer 
interests’ predominance arguably explains a great deal of protectionist legislation (Olson 1965, 
McGinnis 2000). Moreover, even where national procedures are relatively pluralistic—involving 
broad participation before administrative and political processes that are subjected to judicial 
review—they do not take account of adverse impacts on unrepresented foreigners.  Neither 
environmental groups nor U.S. shrimp lobbying associations, nor their political representatives, 
took the interests of Asian shrimpers into account, even though the U.S. ban affected around $1 
billion of Thai imports, glutting the Thai market with low-priced shrimp, wiping out Thai 
investments, and allegedly spurring a number of suicides of Thai shrimp farmers.   

A policy of deference to national import bans that are imposed because of foreign 
environmental practices also has asymmetric effects.  This institutional choice permits powerful 
countries with large markets, such as the United States, to use their market leverage to compel 
foreign regulatory change, while developing countries, holding most of the world’s population, 
wield no such clout.  Developing countries are not in the position of imposing unilateral trade 
bans on U.S. products because of the United States’ profligate energy consumption, nor are U.S. 
environmental groups calling for these measures, even though the stakes are much higher.  If 
global warming causes the Indian Ocean to rise, much of Bangladesh will be submerged—
perhaps good for sea turtles, but not for millions of Bangladeshis. 

In short, were the WTO Appellate Body to defer to the U.S. legislation and its 
administrative application, then it would effectively allocate decision-making over the 
appropriate balance of the trade, environmental, and development concerns at stake to a U.S. 
political and administrative process. Such a decision-making process, however, would be 
particularly biased against affected foreigners. Moreover, a general policy of showing such 
deference would have asymmetric effects. The United States’ and EC’s market power facilitates 
their ability to compel developing countries to modify regulatory policy, while developing 
countries wield no such clout. 
 2. WTO Injunction: Allocation to the Market.  Second, the WTO Appellate Body 
alternatively could apply a stricter standard of review of national import restrictions. The 
Appellate Body could apply a rule that all import bans are in violation of international trade law 
if they do not protect health or life within the jurisdiction imposing the restriction.  The Appellate 
Body would not look to the purpose behind the legislation, but rather to its effects.  
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The Appellate Body could, in particular, review the trade restriction in relation to 
alternative measures that are less restrictive of trade. Import bans would be particularly 
scrutinized because of the more market-friendly means available to inform consumers of foreign 
environmental impacts.  Product labeling, in particular, could inform consumption decisions 
(and, indirectly, foreign production decisions) in a less draconian manner.  Such an approach 
would effectively shift decision-making over the appropriate balance among trade, 
environmental, and development goals from a national political process to the market. 
 The initial WTO judicial panel in the shrimp-turtle case, the WTO’s version of a trial 
court, took this route.  The WTO panel showed little deference to the U.S. national regulation, 
and did not seriously address the regulation’s alleged environmental merits.  Although the U.S. 
regulation was not discriminatory on its face, the panel held that the very nature of the U.S. 
measure, a trade ban based on foreign production methods that did not threaten health or life in 
the United States, was in violation of WTO rules and threatened the trading system.18  The 
panel’s broad ruling–based on the type of the measure, and not on its alleged purpose or the 
details of its implementation–could foster greater commercial certainty, thereby facilitating 
cross-border trade, promoting development, and protecting a liberal international trading system.  
 This market-based model has many benefits from the perspective of participation in the 
decision-making process over the concerns at stake. A market-based decision-making 
mechanism can permit more individualized participation in determining the proper balance 
between trade and environmental goals.  In this manner, markets can enhance democratic voice.  
Marketers of shrimp caught with TEDs could label their products “sea-turtle-safe.”  Consumers, 
informed through advertising campaigns, could choose which shrimp to buy on the basis of how 
the shrimp were caught. In choosing between shrimp, U.S. consumers would implicitly choose 
among alternative regulatory regimes for the trawling of shrimp.  Such a WTO approach could 
stimulate not only product competition, but also regulatory competition (Bratton et al 1996, Esty 
and Geradin 2000).  Thai and U.S. regulatory requirements for the trawling of shrimp would be 
in competition when consumers select which shrimp to buy. 
 The market decision-making mechanism, however, is also subject to bias, resulting in 
skewed participation in the determination of the appropriate balance of the policy concerns. 
Markets are subject to information asymmetries, externalities, and collective action problems.  
Information costs would be high.  The labels could be misleading.  Even if the labels were 
accurate, many consumers would not take the time to adequately review them.  Some consumers, 
even if informed, might decide to buy the cheaper shrimp and free ride on more environmentally-
concerned purchasers.  Other purchasers might refrain from buying “sea-turtle-safe” shrimp 
because they doubt that their purchasing decisions would be effective in light of other 
consumers’ actions. The views of environmentally-concerned citizens who do not eat shrimp 
would not be represented in the market process. U.S. environmentalists thus fear that competition 
between environmentally-protective U.S. shrimping rules and non-existent foreign shrimping 
rules would result in a “race to the bottom” toward less protective regulations.  U.S. 
environmental groups are wary that U.S. shrimpers would join other producer groups in 
demanding that the U.S. Congress overhaul or create exceptions to the U.S. Endangered Species 
Act in order to “level the playing field” of competition against foreign competitors. In this case, 
producer groups might pressure Congress to relax U.S. requirements on the use of TEDs. 
 Yet a WTO injunction against the U.S. trade measures, resulting in  regulatory 
competition between shrimp trawling rules, could also facilitate a third order of decision-making 
in addition to the WTO judicial process and the market.  As with all injunctions, to the extent 
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that transaction costs are low, the parties could negotiate a bilateral or multilateral solution that 
would attain the United States’ trade and environmental goals.  In the shrimp-turtle case, the 
United States and Asian countries could agree by treaty that all shrimp trawlers be required to 
use turtle-protecting devices, in exchange for the United States paying some form of 
compensation to the Asian countries.  The payment could take the form of cash, technical 
assistance, or increased access to the U.S. market in other commercial sectors. In other words, 
regulatory competition can spur regulatory convergence, especially where U.S. regulators fear 
that firms engaging in regulatory arbitrage can undermine U.S. regulators’ authority (Macey 
2003). 
 A negotiated political solution to the trade-environment-development linkage, spurred by 
a WTO injunction of U.S. unilateral measures, could be more efficient and more equitable. The 
side payment could represent an exchange of preferences, balancing developed and developing 
country priorities for environmental protection and economic development.  The side payment 
should be less than the cost of the import ban, both to U.S. consumers (in terms of price effects) 
and to developing country producers, and thus the transaction would be more efficient. Wealthier 
countries would pay compensation to developing countries which, in exchange, would enact and 
enforce regulations to protect endangered sea turtles in line with wealthier country priorities.  
From the perspective of equity, the developing countries would receive something in return for 
imposing regulatory measures desired by a U.S. Congress responding to U.S. constituent 
demands.  There would be no more taxation of developing countries (in the form of U.S.-
required regulatory requirements and bureaucratic and enforcement costs) without 
representation. The cost of South and Southeast Asian sea turtle protection programs in line with 
U.S. preferences would not be borne solely by South and Southeast Asian constituencies. 
Developing countries and their constituents would be better protected from great power coercion.  
 The negotiation of the requisite side payments, nonetheless, could be complicated since 
shrimp and sea turtles are found in multiple jurisdictions.  The negotiations could create perverse 
incentives, with one country intentionally harming the environment in order to hold out for more 
compensation (Chang 1995).  Negotiators likewise would face collective action problems, since 
countries might fear that a free rider that did not enforce the regulations could gain a competitive 
advantage over them.  They therefore might refuse an agreement that would be to their mutual 
benefit.   
 In short, were the WTO Appellate Body to make the institutional choice of allocating 
decision-making to the market through issuing an injunction, it would shape how affected parties 
participate in a market-based institutional process. This institutional process would provide 
different opportunities for participation than under the first alternative of deference. Both choices 
would entail tradeoffs involving the mobilization of different biases. On the one hand, allocation 
of decision-making authority to a market process would be subject to collective action problems 
and externalities, potentially resulting in fewer undertakings to address the plight of endangered 
sea turtles. On the other hand, were a court to show total deference to U.S. regulatory demands, 
the United States would have little incentive to engage in multilateral bargaining, so that we 
would never know the impact of collective action problems in international political negotiations 
spurred by a WTO injunction. Overall, a WTO injunction could enhance developing countries’ 
leverage in international bargaining over the appropriate balance among the trade, 
environmental, and development issues at stake. 
 3. The International Regulatory Alternative: Allocation of Authority to an International 
Political Body. Third, a WTO judicial body could refer the matter to another international 
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decision-making body, a positive rule-making body, to balance the competing trade, 
development, and environmental claims of constituencies around the world. This alternative 
institutional allocation would involve greater centralization of rule-making at the international 
level, often referred to as “positive integration,” in contrast to “negative integration” promoted 
through the regulatory competition model (Tinbergen 1965).  WTO members have already 
harmonized substantive law over intellectual property protection under the TRIPS Agreement.  
On environmental matters, harmonized rules currently are enacted on an ad hoc basis in 
numerous fora, usually under the auspices of UN organizations (such as the United Nations 
Environmental Programme, UNEP) working in conjunction with interested states and 
(sometimes) non-governmental organizations.  Former WTO Director General Renato Ruggiero 
supported the formation of a World Environment Organization to act as a counterpart to the 
WTO on trade and environment matters.  Some commentators have promoted the incorporation 
of environmental agreements into the WTO itself so that the WTO would become a global 
regulatory organization, and not just a trade organization with regulatory implications (Guzman 
2004).19 As Keohane has noted, the clustering of diverse issues within a single regime could 
facilitate side payments among such issues (1984, 91).  

The primary problem with centralized international rule-making is that nations distrust 
international political processes for regulatory policy, and wish to maximize their national 
autonomy. They thus require international rule-making to be made by treaty, which binds only 
signatory states that ratify the treaty. Secondary rule-making, if contemplated at all, often 
requires consensus, whether by the treaty’s terms or by nations’ practice, so that each nation 
effectively retains a veto right. If the treaty provides for simple or qualified majority voting, the 
resulting resolutions may be non-binding, the body’s jurisdiction may be severely restricted, or 
the bodies’ members may ignore the formal voting rules and operate by consensus.20 Although 
the Agreement Establishing the WTO formally provides for majority or supra-majority voting, 
including for interpretations and amendments, WTO decisions are made infrequently and always 
by consensus.21 The WTO political/legislative system, in contrast to its judicial system, is thus 
relatively weak. 
 The current structure of international trade, environmental, and development 
organizations, moreover, is fragmented. Different institutions have overlapping and uncertain 
jurisdiction, reflecting the ad hoc nature of their creation. For example, there currently is no 
multilateral treaty directly on point that addresses most fact-specific trade-environment-
development conflicts, as was the case in the shrimp-turtle dispute.  The Convention on 
International Trade in Endangered Species covers only the trade of endangered species, not their 
preservation through domestic regulatory requirements.  The United Nations Convention on 
Biodiversity, although it addresses the need to create new mechanisms at the national level to 
conserve biodiversity, imposes no specific standards and creates no global standard-setting body.  
Even were the United Nations Convention on the Law of the Sea to provide clearer guidance, 
neither the United States nor Thailand have ratified it.22 Similarly, the United States, Thailand, 
and Malaysia are not parties to the Bonn Convention on the Conservation of Migrating Species 
of Wild Animals, which has sponsored initiatives for the conservation of marine turtles.23 The 
WTO itself has a Committee on Trade and Environment that continues to debate how WTO rules 
should handle import bans imposed on account of foreign environmental practices, but it cannot 
reach a consensus (Shaffer 2001). 
 Each alternative centralized political institution could favor different actors on account of 
that institution’s rules, norms, and procedures.  Environmental NGOs tend to favor an 
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environmental forum that brings together environmental ministries, as well as the NGOs 
themselves, because the institutional context and normative frames can better promote an 
environmental agenda. Locating decision-making in UNCTAD, in contrast, could facilitate more 
of a development orientation to policy-making.  

The designation of the forum as an environmental, trade, or development body, however, 
may not matter were international environmental rule-making to affect states’ economic interests 
and to be enforceable before a court empowered to authorize sanctions. One reason that NGOs 
have greater access to decision-making in UNEP is because it is a relatively weak organization 
that relies largely on the development of norms through “soft law” mechanisms (Chayes & 
Chayes 1995; Haas et al 1993).  Were UNEP or another environmental organization to assume 
greater rule-making and enforcement power, it might be less effective because states would be 
more vigilant in protecting their economic interests within it. For example, harmonized 
international food safety standards have been adopted through the Codex-Alimentarius 
Commission, a joint venture of the UN Food and Agriculture Organization and the World Health 
Organization. However, the incorporation of Codex standards into the WTO’s Agreement on 
Sanitary and Phytosanitary Standards has transformed decision-making in Codex. In reaction to a 
series of WTO disputes over food standards, nations began to send trade representatives to 
Codex meetings instead of food safety experts.24 

The United States is likewise wary of UNCTAD, seeing it as an organization dominated 
by developing countries that called for the creation of a “New International Economic Order” 
throughout the 1970s (Krasner 1985) and that still promotes large capital and technology 
transfers. The United States has thus effectively relegated UNCTAD to being a research body for 
developing countries.  Were developing countries to attempt to make UNCTAD a negotiating 
forum for rule-making over the interface of trade, environmental, and development policies, the 
United States would likely refuse to participate and would use its diverse material and ideational 
resources to undermine UNCTAD initiatives.   

Allocation of decision-making authority to a centralized international political process is, 
as each alternative, subject to tradeoffs in terms of participation over the appropriate weighing of 
trade, environmental, and development concerns. Even were international political processes 
made more robust, they would be subject to serious biases on account of resource imbalances, 
collective action problems, and general citizen disinterest in a distant forum.  First, the 
bureaucracies of northern countries have greater resources, and larger, more experienced staffs.  
Second, northern-based interest groups, whether commercial or environmental, have the funds to 
better represent their views at the international level than do NGO and commercial interests in 
developing countries.  Third, voting mechanisms would be extremely difficult (although not 
impossible) to design (Kahler, 1983).25 Voting designated by country would be undemocratic, 
and voting designated by population would favor a few countries, such as China, over others. 
Moreover, even were centralized international governance mechanisms to facilitate relatively 
greater voice of a broader array of stakeholders, these mechanisms may be unsuited to respond to 
local norms, needs, and conditions in rapidly changing environments, and they could confront 
considerable challenges to their legitimacy.   

Nonetheless, since powerful states exercise market and political-military power in the 
absence of international political structures, the development of new international governance 
mechanisms could be more important for constituents in less-powerful states to the extent that 
these states participate in the institution’s design, operation, and oversight.  Centralized 
bargaining that addresses sustainable development concerns could provide a focal point for 
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political negotiations that could make the conflicting norms, priorities, and interests at stake in 
trade-environment-development conflicts more transparent (Shaffer 2001). Through bringing 
developing country perspectives to the fore that might otherwise be squelched in a polarized 
“trade-environment” litigation context, centralized bargaining could potentially facilitate targeted 
financial transfers that would be more equitable and efficient in addressing environmental and 
development goals. 

In short, participation in an international political secondary rule-making  process would 
also be skewed. In light of the current decentralized and fragmented nature of international 
institutions, it is not clear where international regulatory decision-making would occur. The 
WTO Appellate Body’s direct use of this institutional alternative was thus severely restricted. 
Were the WTO Appellate Body to attempt to facilitate international political negotiation over the 
appropriate weighing of competing concerns in the shrimp-turtle dispute, it needed to take a 
different path, as examined below. 
 4. The Judicial Alternative: An International Court’s Balancing of Substantive Norms and 
Interests.  Under a fourth approach, the WTO judicial bodies themselves could “balance” 
competing preferences for trade, development, and environmental protection in their review of 
the facts of specific cases under open-ended standards (Esty 1994, 156).  The WTO Appellate 
Body took this direction, in part, when it reversed much of the initial panel’s decision in the 
shrimp-turtle case.  Rather than apply a generic analysis to all import bans based on foreign 
production and process methods, and thereby delegate second order decision-making to the 
market, the Appellate Body turned to the “facts making up” the “specific case,” and sought to 
maintain “a balance... between the right of a Member to invoke an exception under Article XX 
and the duty of that same Member to respect the treaty rights of the other Members.”26  
 Judicial bodies are better-situated to weigh expert evidence and disputed facts in a 
specific case that is brought before them in order to balance competing concerns.  WTO panels 
increasingly call on experts to testify about environmental and health-related issues relevant to 
trade disputes in order for the panels to weigh the factual evidence.  The panel in the shrimp-
turtle case asked the parties for a list of individuals having expertise on matters of sea turtle 
conservation, and then designated five marine biologists from this list to report to it as an “expert 
review group.”  The panel asked the expert group detailed questions concerning the status of sea 
turtles in the complainants’ waters, their migratory patterns, the relative effectiveness of the 
complainants’ sea turtle conservation measures, the relation of shrimp trawling to sea turtle 
conservation, and the socio-economic conditions of the shrimping industry.  In this way, WTO 
judicial bodies can try to take account of the trade, environmental, and development interests and 
concerns at stake. 
 Participation within the judicial process, however, is far from neutral. First, as noted 
earlier, the United States and EC, as repeat players in WTO litigation, are able to mobilize legal 
resources more cost-effectively than developing country governments. The dynamics of 
litigation thus favor them, and, indirectly, their constituents. WTO insiders, for example, found 
that Malaysia failed to develop available factual and legal arguments in its WTO challenge of the 
United States’ implementation of the Appellate Body’s shrimp-turtle decision.27 Second, 
constituents are dependent on their national representatives to put forward their concerns, and 
they do not have equal access to these officials. Their access is a function of domestic political 
processes that favor discrete producer groups with high per capita stakes in a given claim. Third, 
where a WTO judicial body accepts an amicus curiae brief from a private party, whether that 
brief is attached to the government’s brief or submitted independently, developed countries and 
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developed country environmental NGOs are more likely to have the resources and legal expertise 
to submit persuasive arguments and frame debates before WTO judicial panels. Many 
developing countries fear that the arguments presented to WTO judicial panels could, as a result, 
be further skewed in favor of actors from developed countries. Developed country NGOs are 
also located closer to Geneva to organize parallel demonstrations outside the WTO’s Geneva-
based premises and complement legal arguments with more direct pressure on the judges.  

The WTO Appellate Body was reluctant to allocate substantive decision-making 
authority to itself in the shrimp-turtle case. It realized that it lacked the legitimacy to engage in a 
delicate balancing of the priorities of constituencies from countries of widely disparate levels of 
development under open-ended standards. Although, as any court, WTO judicial bodies are not 
elected, they are even more subject to legitimacy challenges than domestic courts because of the 
more fragile social acceptance of their decisions. The WTO Appellate Body thus took a 
proceduralist turn. 
 5. The Proceduralist Turn: International Judicial Review of the Process of National 
Decision-Making.  Under a fifth institutional alternative, instead of engaging in a balancing of 
substantive concerns, the WTO Appellate Body can review the national decision-making process 
to ensure that it takes into account the views of affected foreign parties.  The WTO Appellate 
Body applied this process-based approach in the shrimp-turtle case. The Appellate Body returned 
the substantive issue to a lower vertical level of decision-making– that is, back to the U.S. 
Department of State which was responsible for implementing the U.S. legislation—subject to 
certain procedural conditions.  By reviewing the due process and transparency of the State 
Department’s implementing procedures, the Appellate Body attempted to enhance the 
representation of affected foreign parties and thereby counter the national biases of domestic and 
legislative and administrative bodies. 
 To facilitate the participation of foreign stakeholders, the Appellate Body took two 
primary tacks. First, the Appellate Body faulted the implementing regulations of the U.S. 
Department of State for a lack of multilateralism.  The Appellate Body’s report noted that the 
United States had successfully negotiated the signature of an Inter-American Convention for the 
protection and conservation of sea turtles, which demonstrates that “multilateral procedures are 
available and feasible” (par.166-170).  The report found that the United States never seriously 
attempted to negotiate a similar agreement with the four Asian complainants.  In this way, the 
Appellate Body tried to foster a more centralized (albeit ad hoc) political approach by requiring 
the United States to attempt first to negotiate harmonized substantive rules before implementing 
a ban that could trigger a dispute before the WTO judicial process. 
 Second, the Appellate Body faulted the United States for the national biases in its 
procedures for determining the import restrictions.  The Appellate Body effectively required the 
United States to create an administrative procedure pursuant to which foreign governments or 
traders would have an opportunity to comment on U.S. regulatory decisions that affect them. The 
Appellate Body held that the application of the U.S. measure was “arbitrary” in that the 
certification process was not “transparent” or “predictable,” and did not provide any “formal 
opportunity for an applicant country to be heard or to respond to any arguments that may be 
made against it” (par.180). It admonished the United States for failing to take “into consideration 
the different conditions which may occur in the territories of... other Members” (par.164).  It 
required the United States to assure that its policies were appropriate for the local “conditions 
prevailing” in the developing countries.   
 Process-based review may seem ideal, since it is relatively less intrusive than substantive 
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review and it directly focuses on the issue of participation of domestic and foreign parties.  
However, process-based review also raises serious concerns, in particular, because processes can 
be manipulated to give the appearance of consideration of affected foreigners without in any way 
modifying a predetermined outcome. Even if international case-by-case review were possible 
(which it is not), it will be difficult, if not impossible, for an international body to determine the 
extent to which a national agency actually takes account of foreign interests.  Powerful actors can 
thus go through the formal steps of due process without meaningfully considering the views of 
the affected parties. In the shrimp-turtle case, the U.S. Department of State simply revised its 
procedural rules to comply with the Appellate Body’s criteria, while still requiring developing 
country shrimpers to use U.S.- mandated “turtle excluder devices” if they wish to sell their 
shrimp in the U.S. market.   

By focusing on process, the Appellate Body also created legal uncertainty for future 
disputes where bargaining takes place in the shadow of WTO law. Countries with market power, 
such as the United States, can exploit this uncertainty by harnessing their market leverage to 
coerce weaker countries. Weaker countries may not bring a legal challenge because it may be 
simpler and cheaper to simply succumb to the stronger country’s demands in light of the 
uncertainty of the substantive law and the costs of the legal procedures (Hudec 2000). 
Nonetheless, by creating uncertainty, the Appellate Body ruling may also have opened some 
space for multilateral political negotiations.  Through its in-depth examination of the legitimacy 
of the environmental claims and the need for adaptation to developing country contexts, the 
Appellate Body decision may have helped frame subsequent bilateral negotiations between the 
disputing parties, as discussed in Part III. 
 
III. Normative Choices: The Need for Comparative Institutional Analysis 

As shown in Part II, the WTO Appellate Body, as any court, exercises second order 
institutional power. In rendering a decision, the WTO Appellate Body can shape decision-
making in different institutional processes in which different parties are favored. Participation is 
biased under each of the five institutional choices examined, as under any governance 
mechanism.  From a normative perspective, however, the ultimate policy question is which 
institutional mechanism results in relatively less-biased participation compared to the non-
idealized alternatives.  
 The WTO Appellate Body ultimately had to hold the U.S. import ban either legal or 
illegal, or to decline jurisdiction, in which case the ban would have remained in effect.  The 
WTO Appellate Body’s decision thereby set a default rule around which the concerned parties 
could negotiate.  This default rule plays an important role in structuring any political negotiation, 
both for the dispute in question and for future disputes.  If the default rule is that the United 
States can restrict developing country imports on environmental grounds, developing countries 
will more likely be forced to accept U.S. requirements without any compensation because of the 
United States’ greater bargaining leverage.  If the default rule is that the United States cannot ban 
imports on these grounds, but rather can only resort to market-oriented labeling devices, 
developing countries are in a stronger negotiating position to demand compensation in exchange 
for modifying their domestic regulations.   
 Since the United States is central to the WTO’s existence, and since the shrimp-turtle 
case was followed closely by U.S. environmental and producer groups, the Appellate Body was 
somewhat constrained from holding that all U.S. trade restrictions based on foreign production 
methods are WTO-illegal.  The United States likely would not have complied with such a ruling, 
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impairing the efficacy of the WTO’s legalized dispute settlement system.  Moreover, the United 
States may have refused to negotiate around the injunction so as to provide financial assistance 
to South and Southeast Asian nations in return for their enactment of sea turtle protection 
policies.  The explanation lies in the manner in which the U.S. political process accounts for the 
respective costs and benefits to the United States of an import ban, on the one hand, and financial 
assistance for conservation efforts abroad, on the other. An import ban results in higher prices for 
consumers, but that cost does not appear on sales receipts and is difficult to calculate. A line item 
budget allocation for Asian sea turtle conservation, in contrast, is easily reported in the media. 
Moreover, an import ban directly benefits U.S. producer interests, and these producers have little 
interest in the financing of environmental conservation efforts in developing nations (Shaffer 
2000, 630). The U.S. Congress was thus less likely to authorize such environmental 
expenditures. 

The result of U.S. non-compliance and refusal to finance environmental adaptation in 
developing countries would have been a worst case scenario for the WTO institutionally. There 
would be no improvement in sea turtle conservation, no protection of developing countries from 
U.S. market coercion, disregard for a WTO ruling, and the potential unleashing of further mass 
protests against the institution.  The WTO once more would have been an easy target for 
northern environmental groups to condemn it as a pro-business, anti-environment, anti-
democratic organization responsible for environmental destruction.  Environmentalists, trade 
protectionists, and sovereign nationalists in the United States could join ranks to call into 
question the continued existence of the WTO.  Such a ruling could have threatened to undermine 
the very system that the initial WTO shrimp-turtle panel allegedly was attempting to protect.  
The WTO Appellate Body operates not as an ideal neutral judge, but one that takes into account 
its own interests and thus shapes decisions to encourage compliance and negotiated settlement 
(Smith 2003).28 It is not free from political pressure, even if it does not expressly take that 
pressure into account in the language of its decisions. 
 As regards the WTO itself, should we thus conclude that the WTO is rigged against 
developing country interests so that they should never have joined the institution and it should be 
disbanded or radically curtailed? In the shrimp-turtle case, had there been no WTO, the U.S. 
legislation and implementing regulations would have been enacted pursuant to a political process 
in which developing country constituents were unrepresented. Developing countries would have 
been compelled to change their shrimp-trawling requirements to meet U.S. requirements if they 
were to retain access to the U.S. market for their products.  

The Appellate Body decision in the shrimp-turtle case, in contrast, actually induced a 
U.S. administrative agency to revise its rules so as to work more closely with affected foreign 
interests before it restricted their imports. Most importantly, the United States no longer applied 
country-wide bans, but rather modified its trade restrictions to apply on a shipment-by-shipment 
basis. That is, the United States no longer bans all imports of wild shrimp from a country that 
fails to enact legislation imposing U.S. regulatory requirements.  Rather, the United States 
implemented a certification system that only restricts shrimp imports if they are actually caught 
by trawlers not using turtle excluder devices.  Following the WTO Appellate Body ruling, a U.S. 
court of appeals overruled a lower court’s finding that the U.S. statute required a country-wide 
ban, taking note of the WTO decision.29 In short, both U.S. administrative and judicial officials 
responded to the Appellate Body’s decision. The revised U.S. policy on shrimp imports was 
significantly less coercive, since it did not force developing countries to change domestic 
regulations for all shrimp trawling (whatever be the shrimp’s destination), but only for the 
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trawling of shrimp that are sold in the U.S. market.  
 In addition, the United States increased its efforts to negotiate a regional treaty to address 
the plight of endangered sea turtles in the Indian Ocean and South Pacific, leading to a 
memorandum of understanding and action plan signed in 2001.30  If U.S. environmental groups 
continue to desire that developing countries change their regulations to cover all shrimp trawler 
operations, regardless of the shrimp’s destination, and if the United States continues to negotiate 
a treaty with these countries, both sides retain some bargaining leverage to potentially reach an 
end result where priorities over trade, environmental protection, and development promotion are 
relatively better balanced.  The key term here is relatively better balanced compared to the 
institutional alternatives of eliminating the WTO or curtailing its dispute settlement system’s 
jurisdiction.  The WTO Appellate Body, within the institutional constraints that it faced, 
attempted to foster second order institutional processes of less-biased participation that involve 
reduced coercion and increased inclusion of affected parties. 
 
*** 

This chapter has used the institutional choices that the WTO judicial system confronts to 
raise broader questions about the analysis of power and global governance. In an interdependent 
world of large numbers and complexity, no governance mechanism provides for completely 
unbiased participation or representation of affected interests.  All institutions are imperfect.  
Power asymmetries are always present. As a result, this chapter suggests that the assessment of 
power’s role in the WTO or any other global governance mechanism should be a multi-level, 
comparative institutional one, or the assessment will be of limited use from a policy perspective.  
 Scholars of different ideological orientations tend to identify their ideological goals with 
particular institutions and thus tend to idealize these institutions.  Power tends to disappear 
within their preferred institutions.  Neoliberals, taking from neoclassical economics, tend to 
idealize the operation of “free” markets that operate frictionlessly toward an “equilibrium” of 
supply and demand.  Marxists tend to idealize the alternative of state control of resources 
through political processes, sometimes following a revolutionary change that results in a 
“classless” society of absolute equality.  Communitarians tend to idealize decision-making by 
local communities in which “deliberation,” and not strategic bargaining, prevails.  Civil society 
advocates tend to idealize models of global democracy through self-organizing transnational 
non-governmental networks.  Promoters of the “rule of law” tend to idealize the role of 
omniscient courts that neutrally apply even-handed law. 
 Yet these institutional predilections are mistaken.  Powerful actors can manipulate 
markets, as markets are beset by problems of externalities, information asymmetries, and 
strategic oligopolistic behavior.  Local deliberative communities can inflict severe costs on 
outsiders, as demonstrated by zoning decisions that exclude minorities and the poor.  Courts have 
limited resources to address the range of social conflicts, and the use of judicial processes is 
enormously expensive, favoring parties with financial resources and high per capita stakes.  Self-
serving elites can capture centralized administrative processes that are reft with collective action 
problems.  Collective action problems likewise undermine the representativeness of self-
organizing “civil society” networks.  In short, meaningful policy analysis cannot focus on the 
defects of a single institution while failing to apply the same rigor to its alternatives.  

Institutional choice is often deployed strategically.  The United States, working in 
conjunction with business constituents, engages in forum-shifting to achieve its objectives 
sequentially.  The United States ultimately brought intellectual property protection and 
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telecommunications liberalization to the WTO through forum-shifting among bilateral 
negotiations, regional agreements, and alternative multilateral institutions.  Non-business actors 
also use alternative fora to advance their goals.  Environmental activists were able to press a 
powerful state (the United States) to adopt domestic sea turtle protection regulations and then 
induce that state to use its market power to effectively multilateralize these regulatory 
requirements.  

Strategic actors, however, do not control institutional choice.  They operate in a world of 
uncertainty in which they cannot accurately predict the results of alternative institutional 
processes. When an issue comes before a multilateral institution, they do not fully control either 
the process or the outcome.  Multilateral agencies, including courts, thus have some discretion to 
render decisions involving institutional choices that shape participation in the balancing of 
competing priorities, as shown in the shrimp-turtle case.  

Analysis of the operation of power in global governance is necessary because it permits 
us to better understand how global governance mechanisms are structured, how participation and 
decisions within them are shaped, and how they affect distributional outcomes and, potentially, 
social structures.  Part I assessed how the United States, EC, and their constituents have played a 
central role in setting WTO rules, in shaping trade principles and norms, in using the WTO 
judicial process, and in advancing their interests in the dispute settlement system’s shadow.  Part 
II showed how the WTO Appellate Body, as any court, can exercise second order institutional 
power. The WTO Appellate Body can effectively allocate decision-making over policy matters 
brought before it to alternative decision-making processes, each of which favors different actors 
to varying extents.  

Part III, however, shows why an assessment of power’s operation within a single 
institution is insufficient, since policy analysis requires an understanding of the relative biases in 
available institutional alternatives. Eliminating the WTO will not eliminate the exercise of 
power. Rather, power will simply be manifested in other ways. In some cases, attempting to 
reduce bias in the WTO may reduce opportunities for weaker parties because the power of the 
United States, EC, and their constituents will manifest itself outside of the WTO institutional 
context in more biased ways. In social contexts involving high numbers and complexity, 
institutional alternatives often suffer from similar biases (Komesar 1995, 23). Yet even where 
there are parallel biases, they will not be uniform.  In criticizing how power operates in any 
institution, policy analysts need to view it counterfactually in relation to non-idealized 
institutional alternatives.31 
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1 Thanks go to Michael Barnett, Bruce Cronin, Bud Duvall, Neil Komesar, Duncan Snidal, and participants at the 
initial conference held at the University of Wisconsin, and a subsequent workshop at the University of Chicago 
(PIPES), for their comments on earlier drafts. Thanks also to Zrinka Rukavina and Jeannine Haas for their research 
assistance. 
2 This chapter’s analysis of nested institutions differs from that of Tsebelis in that the chapter focuses on institutional 
choices made by courts, and not political actors instrumentally advancing their goals. The chapter nonetheless 
addresses the impact of WTO judges’ preference for system maintenance, so that the judges tend to tailor their 
decisions to facilitate great power compliance (Smith 2003). Like Tsebelis, the chapter addresses how decisions in 
one arena have consequences in others (9).  
3 See e.g. Krasner 1983 (on regimes as intervening variables). 
4 See also Komesar 1995, 9; and Wendt 1992, 395 (“self help and power politics are institutions,” referring to 
Waltz’s theory of structural realism (1979)). 
5 Although the chapter focuses on the editors’ first two conceptions of power—compulsory and institutional— 
comparative institutional analysis also can be applied to the editors’ other two conceptions of power—structural and 
productive. To recall, under the editors’ typology, structural power (borrowing significantly from Marx) denotes the 
structural constitution of subjects’ capacities, and productive power (borrowing from Foucault) consists of the 
discursive production of a subject’s identity. When analysts of structural and productive forms of power admit for 
variations in “false consciousness” and “constructed identity” along a continuum, then comparative institutional 
analysis again is relevant from a policy perspective, since some governance arrangements will facilitate a 
comparatively “truer,” less constrained representation of interests and identities than others (See e.g. Hayward 2000, 
7). Nonetheless, comparative institutional analysis tends to prioritize epistemology (that is, our understanding of the 
world through accounts of participation in governance mechanisms) over ontology (that is, how interests, 
institutions, and identities are constituted) (Smith 1996, 18). These approaches can thus complement each other. 
6 International trade rules can also be explained, in part, through hegemonic stability theory and functionalist 
theories of cooperation (Keohane 1984; Snidal 1985). Functionalist approaches, however, do not focus on power-
based factors or distributional outcomes, but rather on why inter-state cooperation is made possible.  
7. See Sampson (2000), citing Communication from Egypt, High Level Symposium on Trade and Development, 
mimeo WTO 17 March 1997. As of November 1999, twenty-eight WTO members did not even maintain permanent 
offices in Geneva (WTO Focus 1999). 

8 Annual figures are broken down in the OECD’s data base, at 
http://www.oecd.org/document/23/0,2340,en_2825_293564_4348119_1_1_1_1,00.html (last visited Jan. 15, 2004).  
9 “The Cancun Challenge,” The Economist, Sept. 6, 2003 (citing an Oxfam report). 
10 See also Finger 2002 (re the cost of developing country implementation of WTO commitments in light of their 
budgetary constraints). 
11 Private conference at which the ambassador spoke, followed by a private discussion, July 2003.   
12 Immediately following Cancun, the United States was already able to press six Latin American countries to leave 
the so-called G-21 negotiating block that was led by Brazil. The United States did so by offering to negotiate 
preferential bilateral trade deals with these countries (i.e. through forum-shifting). See Daniel Pruzin, “Three More 
Latin American Countries Defect from G-21 Alliance on Farm Trade,” 20 International Trade Reporter (BNA) 1685 
(Oct. 16, 2003).  
13 Such influence can also be assessed under the editors’ conceptions of “structural” and “productive” power, 
although such analysis is not applied here. See, for example, Gramsci’s notion of hegemony (Cox 1981), Bourdieu’s 
concept of “doxa” (Guzzini 2000), and Foucault’s concept of “discipline” (1984; Digeser 1992). 
14 See Tom Weidlich, Executive Life: Call Him to Ease the Pain of the Tax Bite, New York Times, section 3, at 16 
(April 7, 2002) (“Stanley Bergman says he is amazed at how some clients cheat on taxes when a good lawyer could 
have legitimately produced the same results.”).  
15 The U.S. law, Section 609 of U.S. Public Law 101-169 of Nov. 21, 1989, mandated that shrimp cannot be 
imported into the United States unless “the President shall certify to Congress” that either (i) the “fishing 
environment of the harvesting nation does not pose a threat [to]... such sea turtles,” or (ii) the foreign government 
has adopted “a regulatory program governing the incidental taking of such sea turtles... that is comparable to that of 
the United States,” and “the average rate of that incidental taking by the vessels of the harvesting nation is 
comparable” to that of U.S. vessels. The President delegated to the State Department the authority to make the 
required certifications. 
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16 The “turtle excluder device” is a mechanism which permits turtles to escape from trawling nets to avoid drowning.  
TEDs are relatively inexpensive, costing between $75 to $400 in the United States, and less in developing countries 
(Shaffer 1999). 
17 The four complainants, India, Malaysia, Pakistan and Thailand, maintained, among other matters, that the U.S. 
import ban on shrimp and shrimp products (i) violated the prohibition of quantitative restrictions in GATT Article 
XI, and (ii) were not permitted under the exceptions set forth in GATT Article XX.  The United States maintained 
that the restrictions were permitted under exceptions for the conservation of natural resources and the protection of 
animal life and health. 
18 There are two levels of judicial review in the WTO dispute settlement system: the panel stage and, if the panel’s 
decision is appealed, the Appellate Body stage. In its decision, the WTO panel held that, by “conditioning access to 
the U.S. market” on a change in a foreign government’s environmental regulatory policy, the U.S. measure 
“threatens the multilateral trading system.” It repeated this assertion of a threat to the system nine times.  See e.g. 
par. 7.44, 7.45, 7.51, 7.55, 7.60 and 7.61.  United States- Import Prohibition of Certain Shrimp and Shrimp Products; 
Report of the Panel WT/DS58/R (May 15, 1998) at  http://www.wto.org. See also the earlier GATT tuna-dolphin 
cases. Trachtman 1992. 
19. Alternatively, a standing committee operated under joint WTO-UNEP or WTO-UNEP-UNCTAD auspices could 
serve as an ad hoc forum to engage experts to assess local environmental, developmental, and social contexts, to 
negotiate compromise solutions, and to raise funds to implement them (Shaffer 2001).  

20 See e.g. Sands and Klein 2000, 266 (noting “a trend towards a search for ‘consensus’ as opposed to reliance on 
the results of formal voting.”). 
21 As Posner and Rief state, “At least one thing is clear about WTO interpretations and amendments: they are not 
designed to be taken regularly or readily. In fact, there has not been a single interpretation or amendment adopted 
since the WTO came into effect in 1995, and there were only six amendments (the last in 1965) in the previous 
forty-eight years of GATT. Moreover, the interpretation or amendment process—particularly, achieving a 
consensus—is only likely to become more difficult as the number of WTO members grows” (2000, 504).  See WTO 

AGREEMENT, Arts. IX and X. See generally RAJ BHALA AND KEVIN KENNEDY, WORLD TRADE LAW § 4(f)(3) (1998). 
22. UNCLOS was concluded on 10 Dec. 1982 and entered into force on 16 Nov. 1994.  The United States and 
Thailand have signed the Convention, but have yet to ratify it.  India, Malaysia and Pakistan have signed and ratified 
it.  See Multilateral Treaties Deposited with the Secretary General, status at 18 Nov. 1997 
(www.un.org/Depts/Treaty/final/t2). Articles 61, 62, 192 and 193, in particular, cover conservation issues. 

23. The Bonn Convention was concluded in 1979 and came into force on 3 Nov. 1983. 

24 Waiting for authorization to cite paper refereed for Governance. 
25 Kahler notes such “minilateralist” solutions as weighted voting, representation by group, and delegation.  
26 United States- Import Prohibition of Certain Shrimp and Shrimp Products; Report of the Appellate Body, 
WT/DS58/AB/R (Oct. 12, 1998), pars. 155-159 at  http://www.wto.org.     
27 Interviews with delegates, private lawyers, and members of the WTO secretariat, July 2003, Geneva. 
28 As McDougal and Lasswell wrote, “Since the legal process is among the basic patterns of a community, the public 
order includes the protection of the legal order itself, with authority being used as a base of power to protect 
authority.” (1959, 10). 
29. See Turtle Island Restoration Network v. Donald Evans, 284 F.3d 1282, 1289-1290 (2002) (majority). When an 
environmental group challenged the revised U.S. State Department regulations, the U.S. government argued that the 
WTO ruling constituted “the law of nations,” and that “an act of Congress ought never to be construed to violate the 
law of nations, if any other possible construction remains.” See Turtle Island Restoration Network v. Donald Evans, 
284 F.3d 1282, 1303 (2002) (dissent). 

30. Memorandum of Understanding on the Conservation and Management of Marine Turtles and Their Habitats of 
the Indian Ocean and South- East Asia, at  http://www.wcmc.org.uk/cms/ .    
31.  
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